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SUPREME COURT TIGHTENS EEQOC
CHARGE FILING DEADLINE

The Supreme Court of the United States recently held
Ledberer v, Goodye: Tive & Rubber Co. that a plaintft cun-
ol suceesslully pursue a claim of disparate treatment for alleg-
edly unequal pay reecived during the statutory limitations pe-
rigd when the disparity results from an intentionally diserimina-
tory pay decision owtside of the limitatons pertod. The Court held that charges must be
filed with the Equal Employment Opportunity Comrmission {(EEQC) within 180 days of
cach allegedly discriminsory pay decigion, Because Texas is a deferal state the time
period for filing o charge is actually 300 days. The period for filing a charge of employ-
ment diserimination with the EEOC beging when the discriminatory act occurs, not
when subsequent nondiseriminatory acts carry forward the effects of the onginal, past
discriminatory action,

In Ledbemer, Lilly Ledbetter worked for Goodyear Tire and Rubber Company from
1979 to 1998, She submitted a questionnaire to the EEOC i March of 1998, which al-
leged acts of sex discrimination. She filed a formal EEOC charge in July of the same
venr, After taking early retirement in Movember of 1998, Ledbetter sued, claiming Title
W11 pay discrimination and violations of the Equal Pay Act. Ledbetter lder abandoned
her Fqual Pay Act claim. seeking relief under Tiile VI alone.

Ledbetter introdced evidence that during the course of her employment, several super-
visors gave her poor evalustions because of her sex and that as a result of these evaluu-
tions, her pay wus not increased o5 much a5 it would have been had she been given fair
eviluations. She also presented evidence that toward the end of her employment, she
was earning significantly less than ker male colleagues. Goodyear maintained that the
evaluations were nondiseriminatory. The jury found in favor of Ledbetter. Om appeal,
Goodvear argued that Ledbetter™s pay diserimination claim was barred by the statute of
limitations with regard to all pay decigsions made before September 26, [997—that is,
180 days before the filing of her EEOC questionnaire. The Court of Appeals for the
Eleventh Circuit held chat & Title W11 pay discrimination clom cowld not be based on any
pay decision that oceurred prior to the last pay decision affecting the employec’s pay
duning the EECGC charging period.  The appellate court then concluded that there was
insulficient evidence to prove that Goodyear had acted with diseriminatory intent m
making the only two pay decisions that eccurred within the charging pericd.

{Continued on Page 2}
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(Contirued from Page 1)

The Supremc Court of the United
States pranted certiotan to deter-
mine whether a plantff may bring
an action under Title VI of the
Civil Rights Act of 1964 alleging
illegml pay diserumination where (he
thsparate pay is received duning the
statutory limitations period, but s
the result of allegedly discrimina-
tory pay decisions made outside of
the hmitations period. The Coun
held that a plaintiff may not suc-
cesslully bring such o claim.

Title VIT makes it illegal for em-
plovers to discriminate against any
individual becavse of the individ-
ual's sex among others, The statute
provides that any person wishing to
challenge an employment practice
must first file a charpe with the
EECH, und the charpe must be filed
within 188 days (or 300, depending
on the State) afler the alleped
uilawii] emplovment practice oc-
curred.  EEQC charpes must be
timely filed

Ledbetter argued that each pay-
check  she received during  the
charging period was a separate act
of discrimination. She also claimed
that Goodyear’™s 1998 decision to
deny her a mwise was unlawtul be-
cawse 1 carned forwand infentional
dizerimanation from previous vears,
The Court held that both of her ar-
guments Tailed becavse discriming-
tory intent is a required element of
all claims based on disparate treat-
ment, and Ledbetter did not claim
that the Goodyear decision makers
goted with  actal  discriminatory
infent when they issued her pay-
checks or when they denied her the
raise.  Furthermore, Ledbetter’s
argument that the 1998 decision
“carmed forward” the effects of
prior, uncharged discrimination
Tailed.

The Court held that the EEQC

charging penod 15 rigrered when a
discrete, wnlawful practice occurs,
Tt held that a new violation does not
oceur, and a new charging period
docs not begin, upon the ocourrence
of subsequent nondiscriminatory
acts that involve odverse effects
resulting from the past discriming-
tion. The EEOC charging period
runs from the time when the dis-
crete act of alleged imentional dis-
crimination occurs, not from the
date when the cffects of the practice
are felt. The Court clanfied that
because o pay-setting decision 15 &
diserete act, the period for filing an
EEOC charge beging when the act
occurs,  Prior Supreme Court case
decigions clearly set forth the mle
that the continuing effects of pre-
charging period discrimination do
mot make oul & present Title VI
violation. Moreover, o discrimina-
tory act that is not made the basis of
a timely chorge 15 merely an unfor-
fumite event in history that has no
present begal consequences

Ledbetter should  have  filed an
EEQC ehirge within 180 days afier
cach allegedly discriminatory pay
decigion was made and communi-
cated to her. The mule is clear that
when an employee alleges a series
of discrete discriminatory acts, a
timely EEOQOC charge must be filed
with respect to cach discrede alleged
vielation. Ledbetter did not do =0,
The fact that pre-charging penod
diserimination adversely affects the
calsulation of a neutral factor that 15
uzerd 10 determining future pay does
not mean that each new paycheck
constitutes a new violation 5o as (o
restart the EROC charging period.

Ledbetter’s atternpts to take the in-
tent associated with the prior pay
decisions and shift it to the 1998
pav decision did not work. To do
50 would shift the intent from the
originul itentionally discriminatory
acdion o a laler one that was carried
oyt withowl discriminalory intent

The focus must be on current viola-
tions, not on the camying forward of
past acts of discrimination. An ac-
fion not compriging an emploviment
practice with discriminatory infent
15 ool separately chargeable just
because i is related 1o some past
diserimination,  Any unlawful em-
ployment practice, including those
involving compensation, must be
presented to the EEOC within the
period proscribed by satute.  Bee
cause Ledbetter did not tmely file
EEOC charges relating 1o ber em-
ployer's discriminatory pay  deci-
siong in the past, she cannot now
maintain a suit based on that past
discrimination. [Ledbener v. Good-
year Tire & Reubber Co., fnc, 127
8.0t 2162 (U8, 2007).)

This decision is an interesting oo
from the stndpoint that the Cowrt’s
muling could apply io all forms of
discrimination  under  Title VI
which is race, national origin, relig-
g, not just gender. The decision
could also apply to other statutes
which is the Age Discrimination
Employment Act and the Ameri-
cang With [hsabilitics Act.  Ths
does not mean, however, that em-
ployers can relax and do what they
want it they have “gotten away™
with a gquestionable employment
decision whose sdverse allects are
Just now being felt vears after the
fact, There are plenty of courts in
Texas which could allow an ag-
grieved emploves to go Forward
with their discrimination claim even
if they have not timely filed there
EEOC charge.

gE—— T
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Uniform Enforcement of
Absence Control Policy is Not
Retaliatory Discharge

After an employee was terminated in accordance with
an absence contrel policy that allowed employees a cer-
tain wurmber of absences in excess of FMLA leave dur-
ing each rwelve month period, the employes brought a
retaliatory discharge claim under Chapter 451 of the
Texas Labor Code.

The terminated employee had exceaded the absence
limit because of a disabling, work-related injury, and he
claimed that he was fired for filing & workers' compen-
sation laim. The court of appeuls recogmzed a well-
established Texas law that an emplover™s umblorm apph-
cation of an absence control policy is ool unlawful re-
taliation even if it results in the termination of an em-
ployee disabled because of a workerelated injury for
which he is recciving benefits. Under the Texas Labor
Code, if a defendant employer shows that the plaintiff
emploves's discharge resulted from the uniform en-
forcement of its rensonable absence control policy, then
there 15 no retalivlory dischargs as a matter of law.

The ¢ourt held that the employer conclusrvely proved
that the termination was required by the wniform en-
forcement of a reasomable absence control policy,
While the plaintff cmplovee argued that the employer
had to establish the “reasonablencss™ of the policy, the
count disagreed, stating that an absence control palicy is
facially reasonzble so long as it does oot discriminate
between abscnces due to injuries covered by workers
compensation and absences due to other causes. In this
case, the employer's policy did not discriminate, and the
court upheld the emplover’s action in terminating the
employes, (Ramnves v, Encore Wire Corp., 196 5.0 3d
469 (Tex. App.-Dallas 2006).)

Employvess claiming to be retalisted aganst for filing a
workers' compensation claim confinus 1o be one of the
more common claims seen by this firme  One of the
most effective ways to defend this type of claim is 1o
have a uniformly applied absence contral policy which
plices o cop or maximum amount of time that an em-
plover cun be away from work before they are taken off
the payroll.  The key concept however is the fact the
poliey must be peiforssy applied — that is any emploves
regardless of the reason for their absence who 15 gone
from work more than the designated number of days
must be taken off the payroll even if they are your best
or mast popular employee. Otherwise, your own poliey
could be used against vou in court,

“Negative Attitude”
Not Sufiicient for Retaliatory
Discharge (laim

A sehool bus deiver filed & workers' compenssbon clim
after she was injurcd on the job but failed o file an ap-
plication form for placement on a list le relurm o duty,
which was required umber her employer’s absence con-
trol policy. Her employer placed her on indefinile
leave, and thereafter she brought suit claiming the em-
ployer retaliated against hee for filing a workess” com-
pensation claim in violation of the Texas Labor Code,

The court concluded that the employee had fiiled to
raise a fact issue regarding the employers reason for
placing her on leave and presented no evidence that her
filing of the workers' compensation clatm was lnked to
such placement.  Furthermore, the alleged “negative
attitude™ of cerlain personnel toward ber workers' com-
pensalion claim was nol eogugh to rmise the issue of
whether refaliatory intent was the cause of ber discharge
because the persoane] in question had no authority over
the planif emplovee’s emplovment status,

The court alse concluded that the employer’s policy of
placing employees on indefinite leave afier being absent
for more than fifteen days was net a violation of the
Workers” Compensation Act or public policy since the
policy was uniformly applied to all employees, regard-
lzss of the reason for their absences. [ Williams v. Cor-
s Cheign Indep. Sch. Dhst., 2006 WL 2022502 [Tex.
App.~Corpus Chrasti 2006).)

This case illustrates the danger of off-hand comments
made by non-management personnel,  Even though the
employer prevanled in this case, it undoubtedly spent
tens of thousads of dollars in attorney’s fecs and many
hoars defending a claim that could have been avoided.
Cff-hand eomments about injured workers such as “they
are faking it or “I can’t believe how much premiums
are poing to po up' as o result of the claim mav be wsed
as evidence of a discriminatory animus espectally if it i
made by management personnel.
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DOL Guidelines Regarding Wage Deductions for Exempt Employees

The Department of Labor has made clear that ﬂnp'lm«':r.s who fine exempt n:m]'r'll:-:fm fior clarmesging eodtrpany 0q1.|i.].m5¢|l1 af digzi-
pline exempl employees for net working o requined momber of bowrs per week sk loging the employees” cxemption from over-
time uisder the Fair Labor Standands Act.

Wag Fl

Under the FLSA, most employess must be paid a1 least the federal mintmuem wage for all bours worked and overtime pay of at
o and ene-half times the regular rate of pay for all loars worked in excesa of 40 hours in g single workwesk, However, there
are certain exemgptions from these requirements under the FLSA for employees who are emploved in bona fide executive, sdmin-
istrasive. or professional capacitics.

In arder te qualify for such exemptions, employess are required o meel primary duly regquirements and be compensated on o sal-
ary of foe basiz at o rate of not bess than 5443 per week, A “salary basis” emplovee is one who is paid o predetermined amaunt
per pay pericd that is not subject o reduciion bosed on variotions in the quantity or quality of work perfonmed.  Additionally,
with cerfnin limited exceptions, exempt employess must receive their full salary m any week in which they work.

Tmpraper deduections from the salanes of exempt employees can nssult i the losa of their excenpt status. Such deductions are
p:rm'i};s'ibll: in lmated cireemstances,  Under the FLSA, thes= ks of dedwctions are allowable umly {1 when on exempl em-
playee 12 absent fram work For one or mare Tull davs for persenal reasons odber than sickness or disability, (2] when an exenpt
engployes s absent for one or mose full days becawse of sickness or disability if the deduction is made in accondance with a boaa
fide policy, plan, or practice of providing compensation for salary lost because of illness, {33 to otfet amounts emplovees receive
us jury or witness fees or for militry pay, (4) for penalties impased in gead Gith fer anfracieas of safery tales of mojor signifi-
cance, or {51 for unpaid disciplinary suspensions of one or more full days mpased in good fanh for workplsce condwet mle in-
frctions, (29 C.F.R & 541 602{b1)

Tl Dopartment of Labor lsas recognized that while deduetiona from the salaries of exempt employees are permissible in very
limited situations, deductions for the loss, damage, or destraction of employer property are not permussible and will violate the
salary basis requirement. This is true even in spite of agreements the exempt employees may have sigeed witl their employers o
authorive such deductions. Similarly, this rule also bolds when an exempt employes i& paid his or ber full salary and is then re-
guired e make put-of-pocket reimbursements.  These types of deductions o required reimbursements are impermissible saliry
deductions and may cause the loss of exempl status.

The battom line is that when an emplover provides equipment to cmployecs to aid them in performing their jobs, the employer
may not make salary dedwctions or require reimbursement from exempt employess for damage to that equipment and keep the
exempt status of the employes, On the other hond, in terms of nonexempt employees, employers are allowed o requine twm 10
authorize deductions for damage, but deductions canned be maade i they will reduce the employess' wages below the required
i

Disciplinary Sw 1 hed Employvee

Cine sitaation in which making deductions from the salaries of exempt emplovees i permissihle is where there are unpaid disci-
plirary suspensions of ene or more fall days imposed in goad faith for workplace conduct mle iofracticns. The DOL has clar-
fiend that o “workplace condwct rule™ 15 a rule relating 10 workplace condoct ratber than perfermance or attendance that applies 1o
all employvees repardless of exempt starus,

Aceording to the DOL, the mumber of hours worked by an exenpt employes is @ motter that can be agreed on by the employer
onif emploves, Therefore, an employer con reguire an exempt emploves te work more than 40 haurs per week witloul jeegardse-
mg his exempt status. Moreover, the employer can require an exempl employes 1o make up work time bost because of personal
shsences of less thar a full day. However, the OL makes clear that such rules are not comsidered “workplace conduct Tules”
beeauss they do not apply to all employees and they relate to sttendance rather than actual workplace conduct. This means that it
an exempt employee fails 1o work the required number of bours or make up time missed under the employer's policy, the em-
player may not impose disciplinnry suspension of one or more full days

To surnemariee, eiwployers can requine exempl enployess o work more than M howrs 1n a week and make up time missed be-
cause of peraomal absences of less than a full day, but they may not impose uapaid full-day suspensions on such employees for
violation of cither of those mules withowt jeopardizing the emplovees” exempt stamas.
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PREGNANCY
DISCRIMINATION
CLAIMS
BECOMING MORE
COMMON

Pregnancy discrimination <laims are on the dse; in fact, studics show that
pregnancy bias charges with the Equal Employment Opportunity Comimis-
sion rose 39 percent from 1992 1o 2005, Some legal experts blame the rsing
number of this kind of elaim on “oversolicitous™ employers who impose su-
perfluous fimitations on their pregnant employees.  Many pregononey dis-
crimination elaims are based on well-intentioned policies set by employers
secking to protect pregnant employess from too much physical strain or
stress by limuting therr business travel or by placing them in less physically
demanding positions in the workplace.

The Pregnancy Dizcrimination Acl, an amendment o Tite VIE of the Civil
Rights Act of 1964, prohibits emplovers from such diserimination by refus-
ing 1o hire or by discharging pregnant workers. Employers are also required
under the Act o provide health care benefits to pregonant employess equal o
those that are provided to other employees who are temporar ly disabled.

Ernployers must understand that they cannot force a pregoant wormin to take
a less sirenuous job just because she is pregnont,  Furthérmore, employers
are not allowed to modify a pregnant worker™s job unless there is a specific
request from the pregnant woman hersell or 3 doctor's node.

Ay many of you are puinfully aware, times have changed and no good deed
goes unpunished, Trying to help & pregaant female by giving her an casier
Jjob may actually land you in coud. Tread any pregnant employee the same
as you would any other employes unless that employee has requested an ac-
commodation or provided a doctor’s note placing restrictions on her work
activities

Reminder:
Minimum Wage
Increases

UPCOMING SEMINAR:

Human Resource Audits in Texas
August 140, 2007

Hilton San Antonio Alrport Hotel
611 Northwest Loop 410
San Antonlo, Texas

Registration: 8:00 a.m. — 8:30 a.m.
Session: 8:30 a.m, - 4:30 p.m.
Lunch Break: 12:00 pm -~ 1:00 pm (on your own)
Sponsor: Lorman Education Services

The federal minimum wage will
increase to $7.25 per hour in three
steps of seventy cents each begin
ning on July, 24 2007 as follows:

& Present minimmom wage £5.15
hr.

= Effective 724075585

= Effective 7724085635

= Effective 7724088715

According to the Texas Bestaurant
Agsociation, the tp credit wage will
not inerease with any of the sched-
wled miinimum wage increascs and
will remain at $2.13 hour.

Mew posicrs will be available from
the Depanment of Labor's wehsite
which ean be found at

winw. DOL. pov. OF course, posters
will also be avuilable from any of
the numerous posker compiniss
which will undoubtedly be contact-
ing you in the very near fiture

The July 24th date will mast kely
not be the first day of your pay pe-
riesd, Unforrenately, it is our under-
standing that even though the 24th
may [all in the middle of your pay
period, you must begin paying
5585 for all minimum wage em-
ployees on that date.
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EEOC Restoring Focus on Race
Discrimination and Other
Systemic Bias

The new chair of ihe Equal Employment Opporiunity
Commission, Mzomi Earp, warns that emplovers should
anticipate ageressive investigations of sysiemic bias and
cxpict litigation by the commission. The EECC is re-
newing its focus on svstemic discrimination and wall
turget its ltigation on cazes with broad impact,

Race amd color discrimination will be a proority for the
Arency with the advent of a L‘fll!l]lﬂ:iyl known ane
ERACE—eradicating racism and colorism in employ-
ment. Eam notes that racial discimination continues to
be the primary allegation in EEQC charges.

Since 1992, retaliation charges have doubled. While
employers often prevail on unsubstantiated clims of
diserimination, they frequently lose on rotaliation
claims, In rescting to charges of discominalion, em-
plovers sometimes take action against the employee
whe made the allegation, which is then used as evi-
dence of retaliation.  Ome-thind of all EEQC charges
fled in 2008 inchaded sotee clement of retaliation.

Other trends the EEOC has noticed include an increased
rumber of charges from immigrant workers and tcenag-
ors. Presmancy diserimination claims are also on the
rise, oven mn spite of a declining number of pregnancies
ameng wermen in the workforce overall. Furthermore,
disability and ape disenimimation claims are also in-
creasing in frequency.

In its new approach o cradicating systematic discrini-
nation, the EEOC plans to follow a “national law finm
approach™ after identifying a svstematic discrimination
case for litigation.  This approach relics on expertise
fromm EEOC lawyers across the nation.  In order to
avipid EBOC litigation, the agency advises that employ-
ers conduct self-audits and seck to uncover and avoid
unintentionul or hidden biases. EEO training for super-
visors should include not only sexuzal hurpssment 1ssues
but alse race, age, and disability discomination issues.
Moreover, emplovers must be cogmizant of retaliation
claims and seek o avoid retalizory behavior

1§ yrou, o amyone in your office, woald like a cogy of this newsletfer
an & quarteriy hasis, 2 me cosh, please confact Deanma Renninegs at
(210} 8245282
Eestail copies are alss availsble

ABOUT THE FIRM

Hollend & Holland L. Represents managemen
i i wide variety of employment law matters. Our pri-
mary goal for ¢lients will continue 10 be claims avoid-
ance through tmely advice and eounsel before events
oecur which can lead to lawsuits. Howewver our firm
has zignificant experience 1o jury toal ltgation o a
wide variety of employment related claims in differen
vemees throughout the great state of Texas.
Cr expertize includss the following areas:

—managemnent counseling

—review and preparation of personnel policy and pro-
cedures including employee handbooks;

—representation in administrative matters befors the
Equal Employment Opporiunity Comimission;

—representation of management in state and federsl
comrt  fow employment related cloims mvolving Title
VI of the Civil Rights Act of 1964, the Americans with
Disabilitics Act, Ape Discrimination i Employment
Act, Family Medical Leave Act, Fair Labor Standards
Act, Worker Adjustment and Retraining Motification
Act, Consolidated Omnibug Budget Reconciliation Act,
Polyeraph Protection Act, and a variety statc court
causes of action such as retaliation, defamation, inva-
sion of privacy, negligence, assoult and battery;

—protection of trade secrets and other confidentiol
inforrmation through the use of covenant not to compete
and non-interference agreements;

—preparation of  arhitration  agreements,  non-
subscniber progrums and waivers of jury rrial agroe-
mentis;

—management training on proper technigues on hir-
ing, disciplining and discharging cmployees including
semminars on recent Supreme Court decisions;

—eneral human resource audils 10 promote com-

pliance with the

myriad of legal Hl]]l&lll]ilﬂd“dlﬁlld LLﬂ
and  regulatory
obstucles focing

1250 N.E. Loop 410, Ste. 308

emplayers on & San Antonio, Texss 78209
dnily basis;

—wage/hour Phones 210-B24-5252
compliance  au- Fax: 210-824-8585
ditz and defense Email:
of FLSA collec- mhelland@haollandfirm.com
live acLions,
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